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A. Uvod

1. Zabankarske garancije kaze se da ¢ine
krvotok medunarodne trgovine!. Cinjenica
da korisnik bankarske garancije moze da
dobije placanje od banke bez ulazenja u duge
procedure bilo sa bankom bilo sa nalogodavcem
bez sumnje je od velikog znacaja. To se Cesto
naziva “prvo plati - posle se spori”.

2. Medutim, kao i kod svakog pravila,
ima izuzetaka od principa “prvo plati - posle
se spori”. Zatrazeno je da u svom
prilogu obradim ove izuzetke. Ubrzo
posto sam prihvatio ovaj predlog, otkrio
sam naravno da bi tema lako mogla da
ispuni ukupan program Konferencije i
da cak ni tada ne bi bilo moguce obraditi
ga iscrpno. Na Zzalost po mene, a na
vasSu radost, organizatori Konferencije
nisu mi dozvolili da govorim ceo dan,
ve¢ samo narednih 20 minuta $to me
nagoni da budem kratak, precizan i
direktan. Pokusacu da odgovorim ovim
ocekivanjima ali se unapred izvinjavam
ako zbog toga budem suvise kratak, idem
precicama i ostanem na povrsini nekih
pitanja. ViSe ¢u postavljati pitanja nego
Sto ¢u dati odgovore. Bar ¢e se na tajnacin
pokazati gde su problemi.

3. Ocigledno ¢e biti situacija u kojima
princip “prvo plati - posle se spori” nece biti
prikladan. Bice situacija u kojima korisnik
bankarske garancije nesumnjivo nema pravo
na placanje iz bankarske garancije. U nekim
situacijama, nepostojanje ovog prava moze
da bude toliko ocigledno i prenaglaseno da ce
interes nalogodavca da nadjaca i opsti interes
za jednostavnoscu u spoljnoj trgovini i princip
“prvo plati - posle se spori”. Takvi izuzeci mogu
se naci u jurisdikcijama gradanskog prava kao i
u jurisdikcijama anglosaksonskog prava.

4.  Dogmatske konstrukcije odnosnih
izuzetaka su razli¢ite u jurisdikcijama
gradanskog prava i anglosaksonskog prava.

5. U jurisdikcijama gradanskog prava,
kao Sto su Nemacka i Austrija, doktrina
(“Rechtsmissbrauch”)

zloupotrebe  prava

1

konstituise izuzetak od pravila.

6. Jurisdikcije anglosaksonskog prava
bave se problemom nefer poziva po bankarskoj
garanciji primenom doktrine prevare. Tako,
osnovna ideja je u tome da postoji izuzetak od
obaveze banke garanta da honorise bankarsku
garanciju ako poziv za placanje bude upucen
prevarno.

7. Koristicu svoje vreme da pokusam
da identifikujem najznacajnije probleme u
medunarodnom kontekstu.

Bec¢, katedrala

8. Kao austrijski advokat svakako da
¢u odabrati za oslonac austrijsko pravo.
Medunarodno pravo i Evropska regulativa
imaju izvesnu ulogu. I u medunarodnom
kontekstu, neizbezne su reference na druge
jurisdikcije. Obec¢avam da ¢u se koliko je
moguce uzdrzati od osvrta na pravo drugih
zemalja gde je moje znanje u najboljem slucaju
povrsno na amaterski nacin.

B. Austrijsko pravo

9. Pocecu sa situacijom u Austriji.

10. Moja tema se odnosi na privremene
mere. Po austrijskom zakonu, da bi se dobila
privtemena mera, mora da postoji znatan
zahtev prema drugoj strani. U nasem slucaju,
to bi bio zahtev da se korisnik uzdrzi od poziva
banci po osnovu garancije ili da odustane od

United City Merchants (Investments) Ltd. And Glas Fibres and Equipment Ltd. v. Royal Bank of Canada, Vitrorefuerzos

S.A. and Banco Continental S.A., 31.03.1981, 1 Lloyds Rep. 1984, 604, 612.

5 - 6 2007

S4



L00C 9 - €

35

A. Introduction

1. The functioning of bank guarantees has
been described as the lifeblood of international
commerce.! The fact that the beneficiary of a bank
guarantee can obtain payment from the bank without
having to engage in lengthy proceedings with either
the bank or the account party is undoubtedly of great
significance. This is often referred to as “pay first -
argue later”.

2. However, as with every good rule, there are
exceptions to the “pay first - argue later” principle.
I have been asked to deal with these exceptions
in my contribution. Shortly after having accepted
this proposal, I discovered of course that the topic
could easily fill a full conference program and that
even then it might not be possible to deal with it
exhaustively. Unfortunately for me, and luckily for
you, the organisers of this conference did not allow
me to speak about my topic a whole day but rather
the following 20 minutes which forces me to be short,
precise and to the point. I will try to live up to these
expectations but apologize in advance if, as a result,
I will sometimes be too short, take shortcuts and
remain on the surface of some issues. I will rather
pose questions than provide answers. But at least
this will show where the problems are.

3. There will obviously be situations where
the “pay first - argue later” principle will appear
to be inappropriate. There will be situations where
the beneficiary of the bank guarantee undoubtedly
is materially not entitled to payment from the
bank guarantee. In some situations, the lack of
this entitlement may be so apparent and blatant
that the interest of the account party will override
the general interest in the fluency of international
commerce and the principle of “pay first - argue
later”. Such exceptions can be found in civil law as
well as in common law jurisdictions.

4. The dogmatic constructions of the
respective exceptions are different in civil and
common law jurisdictions.

5. In civil law jurisdictions, such as Germany
and Austria, the doctrine of abuse of rights

(“Rechtsmissbrauch”) constitutes the exception to

the rule.

6.  Common law jurisdictions deal with the
problem of the unfair calling of bank guarantees by
applying the doctrine of fraud. Thus, so the basic
idea, there is an exception from the guaranteeing
bank’s obligation to honour the bank guarantee if
the claim for payment is made fraudulently.

7. 1 will use my time in order to try and
identify the most significant problems - in particular
in an international context.

8. As an Austrian lawyer, I will of course
choose Austrian law as my starting point. We will
see that international law and European regulations
play a certain role. And in the international context,
references to other jurisdictions will of course be
unavoidable. I promise however that I will refrain
as much as possible from discussing the law of other
countries where my knowledge is at best superficial

in an amateurish kind of way.
B. Austrian law

9. Let me now start with the situation in
Austria.

10. My topic is interim injunctions. Under
Austrian law, in order to get an interim injunction,
one must have a substantive claim against another
party. In our case, that would be a claim against the
beneficiary to refrain from calling a bank guarantee
respectively to revoke an already made call - or it
could also be a claim against the bank not to pay the
guarantee although the latter had been called.

11.  Our first question is therefore the following:
Is there a basis for such claims in Austrian substantive
law?

12.  Of course, the answer is yes. Austrian law,
similar to other civil law jurisdictions like Germany?,
qualifies the unfair calling of a bank guarantee as
an abusive exercise of a right (mifbrduchliche
Rechtsaustibung).

13. The legal basis for a remedy against such
an abuse can be found in s. 1295(2) Austrian Civil
Code (“ACC” - Allgemeines Biirgerliches Gesetzbuch -
ABGB), which very generally stipulates that anyone

who intentionally inflicts damage contra bonos mores

U United City Merchants (Investments) Ltd. and Glass Fibres and Equipments Ltd. v. Royal Bank of Canada, Vitrorefuerzos S.A. and Banco

Continental S.A., 31.3.1981, 1 Lloyds Rep. 1984, 604, 612.

German law allows preventing the calling of bank guarantees in the case of an abuse of rights as well (,Rechtsmissbrauch”). This exception

is based on § 242 of the German Civil Code (“GCC”) which generally prescribes that a debtor must fulfil his obligations in the manner

required by good faith.



vec¢ ucinjenog poziva - ili to moze biti zahtev
protiv banke da ne plati po garanciji mada je
ucinjen poziv.

11. NasSe prvo pitanje je sledece: da li
postoji u austrijskom materijalnom pravu osnov
za takav zahtev?

12. Naravno, odgovor je potvrdan.
Austrijski zakon, slicno drugim jurisdikcijama
gradanskog prava, kao Sto je Nemacka?,
kvalifikuju nefer poziv po bankarskoj
garanciji kao zloupotrebu koriS¢enja prava
(missbrauchliche Rechtsausubung).

13. Pravni osnov za lek protiv takve
zloupotrebe moze se naéi u s. 1295 (2)
Austrijskog gradanskog zakonika (“ACC” -
Allgemeines Burgerliches Gesetzbuch - ABGB),
koji vrlo uopsteno stipuliSe da onaj ko namerno
nanosi Stetu contra bonos mores odgovara za to.

14. Po ovoj doktrini, austrijsko pravo
priznaje zahtev nalogodavca protiv korisnika
kao i protiv banke. Ali, mora se ¢initi jasna

razlika izmedu ova dva zahteva.

a. Zahtevi protiv korisnika

15. Pocinjemo sa zahtevom nalogodavca
protiv korisnika.

16. Ako je bankarska garancija pozvana
nefer ili postoji rizik da ¢e to biti slucaj,
nalogodavac moze da zahteva od korisnika da
se uzdrZzi od poziva garancije ili da povuce ve¢
podnet zahtev po bankarskoj garanciji.?

17. Na taj nacin postoje preduslovi za
zahtev protiv korisnika.

18. Prvo, garancija mora da je ve¢ bila

pozvana ili mora da postoji neposredna
opasnost od toga da korisnik zaista pozove
bankarsku garanciju.*

19. Drugo, zloupotreba prava mora da
bude ocigledna. Najmanje, mora biti moguce
da se bez napora dokaze ta zloupotreba.’ Ovo
drugo je narocito znacajno kada korisnik ne
zna za ovo nepostojanje osnova. U takvom
slucaju, ako nalogodavac moze bez napora
dokazati da korisniku da on nema prava i ako
korisnik uprkos tome zahteva placanje, ovo se
kvalifikuje kao zlouptreba njegovih prava.®

20. Primeri su da Cdinjenice slucaja
nisu sporne ili da dokumenti pokazuju
nedostatak prava bez daljeg ispitivanja, tako
da nalogodavac zahteva nesto $to bi morao da
vrati odmah u slucaju da ide na sud.”

21. Sa druge strane, sva sporna pitanja
pravne ili ¢injenicne prirode na koja se ne
moze odgovoriti bez oklevanja moraju da se
reSe zahtevom koji ¢e nalogodavac podneti
protiv korisnika. Na primer, sudovi su zauzeli
stav da se na pitanje da li je zahtev vremenski
ogranicen ne moze odgovoriti olako, jer postoje
brojni zakonski osnovi za prekid zastarelosti.®
Dalje, ako prodavac moze podneti dokumenta
kao dokaz isporuke, ta dokumenta nisu
smatrana dovoljnim jer nisu bila podneta u
formi stipulisanoj ugovorom.’

22. Ako
zahtev prema korisniku, sledecde pitanje je da

nalogodavac ima osnovan
li taj zahtev moZze biti zasti¢en privremenom
merom.

23. Ponovo je odgovor - da, pod uslovom,

Nemacki zakon takode dozvoljava da se spreci poziv po bankarskoj garanciji u slucaju zloupotrebe prava (“Rechtsmissbruch”).
Ovaj izuzetak se zasniva na (paragraf) 242 Nemackog Gradanskog Zakonika (“GCC”) koji generalno propisuje da duznik
mora da izvrsi svoje obaveze na nacin koji zahteva dobra vera.

Ovaj zahtev proizilazi iz sporazuma izmedu nalogodavca i korisnika u vezi sa obezbedivanjem bankarske garancije
(“Guarantiebeschaffungsvereinbaring” - BGH 11.12.1987, WM 13, 367, 369; Canaris, Bankvertragsrecht, marg. No. 1152;
Konecny, Grundlagen der Einstweiligen Verfugung gegen den Missbrauch von Bankgarantien, OBA 1989, 775, 784).
Jud/Spitzy in Graf von Westphalen, Die Bankgarantie im internationalen Handelsverker, 405 (hereinafter Jud/Spitzz).
Jud/Spitzy, 405; OGH 16.12.1981, 1 Ob 789/81, SZ 54/189. Takode po nemackom pravu, nalogodavac mora da bez napora
dokaze da njegov zahtev protiv korisnika postoji. Standardni dokaz zato nije preduslov za izdavanje privremene mere,
ve¢ za dokazivanje zahteva kao takvog (OLG Frankfurt, 27.4.1987, WM 1988, 1480, 1482). Nemacki sudovi su utvrdili
da zahtev korisnika, koji je zasnovan samo na svojoj formalnoj poziciji kao korisnik po garanciji, moze biti osporen, ako
zahtev korisnika nema osnova u ugovornom odnosu sa nalogodavcem i ako je ovaj nedostatak osnova ocigledan ili se
moze dokazati bez napora (BGH 17.10.1996, NJW 1997, 255, 256; BGH 12.03.1984, BGHZ 90, 287, 292).

Koziol u Avancini/Iro/Koziol, Osterreichisches Bankvertragsrecht II, 3/105 (u daljem tekstu Koziol).

BGH NJW 2001, 1857.

OLG Dusseldorf, WM 2001, 2294, 2295.

OLG Koln, WM 1988, 21, 22
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shall be liable for it.

14.  Under this doctrine, Austrian jurisprudence
recognizes claims of the account party against both
the beneficiary as well as the bank. We have to clearly
distinguish between these two claims though.

a. Claims against the beneficiary

15. Let me start with the claim of the account
party against the beneficiary.

16. Ifabank guarantee has been called unfairly
or if there is the risk that this will be the case, the
account party can demand from the beneficiary to
refrain from calling the guarantee or to revoke an
already made call of the bank guarantee.’?

17. Thus, there are prerequisites for a claim
against the beneficiary:

18. First, the guarantee must already have been
called or there must be an imminent danger of the
beneficiary actually calling the bank guarantee.*

19. Secondly, the abuse of rights must be
evident. At least, it must be possible to effortlessly
prove this abuse.’ The latter is particularly important
where the beneficiary is ignorant of his lack of
entitlement. In that case, if the account party can
effortlessly prove to the beneficiary that it is not
entitled and if the beneficiary still demands payment,
this qualifies as an abuse of its rights.®

20. Examples are that the facts of the case
are undisputed or that documents show the lack of
entitlement without further investigation, so that the
beneficiary is claiming something it would have to

return immediately if the case went to court. ’

21.  On the other hand, all disputed questions of
a legal or factual nature which cannot be answered
off hand are to be settled by a claim which the
account party will assert against the beneficiary. For
example, courts have held that the question whether
a claim is time-barred cannot be answered off hand,
because numerous legal grounds for an interruption
of the time limit exist.® Further, if the seller could
present documents as evidence of the delivery, such
documents were not considered sufficient since
they had not been presented in the contractually
stipulated form.’

22. Ifthe account party has a substantive claim
against the beneficiary, the next question is whether
this claim can be secured by interim measures.

23. The answer, again, is yes - provided,
however, that the usual preconditions for the
issuance of an interim injunction are fulfilled.

24.  Generally, in order to be granted an interim
injunction, a person must provide evidence that
without the injunction the substantive claim would
be frustrated (s. 381(1) EA)' or that the injunction
is necessary in order to prevent imminent danger of
irrecoverable damage (s. 381(2) EA).

25. There is no dispute in that respect.

26. It is widely accepted now that to fulfil the
prerequisites of § 381 (1) EA it is sufficient to show
that, without an interim injunction, the guarantee
would be paid before the courts could decide the
case and the claim to refrain from the calling of the

guarantee would therefore be frustrated.!!

This claim derives from the agreement between the account party and the beneficiary concerning the procurement of the bank guarantee
(“Garantiebeschaffungsvereinbarung” - BGH 11.12.1987, WM 13, 367, 369; Canaris, Bankvertragsrecht, marg. no. 1152; Konecny,
Grundlagen der Einstweiligen Verfiigung gegen den Missbrauch von Bankgarantien, OBA 1989, 775, 784).

Jud/Spitzy in Graf von Westphalen, Die Bankgarantie im internationalen Handelsverkehr?, 405 (hereinafter Jud/Spitzy).

Jud/Spitzy, 405; OGH 16.12.1981, 1 Ob 789/81, SZ 54/189. Also under German law, the account party must prove effortlessly that its
claim against the beneficiary exists. The standard of proof is therefore not a prerequisite for the issue of an interim measure, but for the
assertion of the claim as such (OLG Frankfurt, 27.4.1987, WM 1988, 1480, 1482). German courts have established that a beneficiary’s
claim, which is based only on his formal position as the beneficiary of a guarantee, can be countered, if the beneficiary’s claim lacks a
basis in the contractual relationship to the account party and this lack is obvious or can be proven effortlessly (BGH 17.10.1996, NJW
1997, 255, 256; BGH 12.03.1984, BGHZ 90, 287, 292).

Koziol in Avancini/Iro/Koziol, Osterreichisches Bankvertragsrecht II, 3/105 [hereinafter Koziol].

BGH NJW 2001, 1857.

OLG Diisseldorf, WM 2001, 2294, 2295.

OLG Koln, WM 1988, 21,22.

The enforcement of judgments in countries other than those which are members of the EU or party to the Lugano Convention constitutes
such danger.

Jud/Spitzy, 411; Konecny, Grundlagen der einstweiligen Verfiigung gegen den Mifbrauch von Bankgarantien, OBA 1989, 755, 780, 784,
785. Imminent danger according to § 381 (2) EA has been accepted by courts in the case that the account party would go bankrupt if
case the guarantee were paid, while the apprehension of the claimant that he may go bankrupt or that payment of the guarantee would

put him in a difficult situation regarding evidence has not (Schuhmacher, 331).



medutim, da su ispunjeni uobicajeni preduslovi
za izdavanje privremene mere.

24. Generalno, u cilju izdavanja
privremene mere, lice mora da pruzi dokaz
da bez privremene mere osnovani zahtev
moze da bude osujecen (s. 381 (1) EA)!?ili da je
privremena mera neophodna da bi se sprecila
neposredna opasnost ili nepopravljiva Steta (s.
381 (2) EA).

25. Nema spora u tom pogledu.

26. Siroko je prihvaceno sada da je za
ispunjenje preduslova iz (paragrafa) 381 (1)
EA dovoljno pokazati da ¢e, bez privremene
mere, garancija biti placena pre nego sto sudovi
mogu da odlude po predmetu i da zahtev za
odustajanje od poziva po garanciji moZze biti
osujecen.!!

b. Zahtevi protiv banke garanta

27. Nalogodavac moze takode da trazi
pravne lekove protiv banke garanta. To moze
da ucini pored ili umesto postupanja protiv
korisnika.

28. U Austriji je nesporno da nalogodavac
takode ima zahtev protiv banke garanta. Ovaj
zahtev proizilazi iz ugovornog odnosa izmedu
nalogodavca i banke garanta.

29. U sludaju zahteva koji predstavlja
zloupotrebu bankarske garancije, banka nije
u obavezi da honoriSe garanciju. Ona ima
ograniceno pravo da ispita zahtev korisnika.'

30. Cak i viSe, banka garant duguje
minimumstandardaduediligencenalogodavcu.
Akoje poziv po garanciji o¢igledno zloupotreba
ili ako tu zloupotrebu nalogodavac moze bez
napora da dokaze, banci nije dozvoljeno da
plati. Nalogodavac ima odgovarajuci zahtev
protiv banke garanta da ne plati. Ovaj zahtev
moze da se ostvari putem privremene mere."

31. Otuda je relevantna jasnoc¢a dokaza.
Ako banka samo sumnja da ¢e dod¢i do
zloupotrebe kod zahteva korisnika, ona ima
pravo da ne izvrsi placanje na svoj sopsteveni
rizik. Ako je, medutim, zloupotreba ocigledna
ili ako korisnik moze jasnim dokazom pokazati
da zahtev korisnika predstavlja zloupotrebu,
nalogodavac ¢e imati pravo da zahteva od
banke garanta da se uzdrzi od placanja.!

32. Obratite paznju da priroda zahteva
protiv banke garanta nije u potpunosti
neosporna.

33. Ima zagovornika da nalogodavac ne
moze da zahteva od banke da se uzdrzi od
placanja u potpunosti ve¢ samo od plac¢anja na
teret nalogodavca, jer banka ne moze ostvariti
regres prema nalogodavcu ako je platila mada
zahtev nije bio legitiman." Drugi odbacuju ovaj
pristup i tvrde da, ako banka plati jer, na pr.
pogresi u vezi sa legitimnoscu zahteva, ona ipak
moze da ostvari regres prema nalogodavcu.!®

C. Medunarodna arena

34. Stvarni problemi mogu da se nadu u
medunarodnom okruzenju.

35. Zamislite situaciju u kojoj nalogodavac
ima sediSte u Austriji, ali korisnik i banka ili
jedan od njih su strane kompanije.

a. Jurisdikcija

36. Kao Sto je napomenuto napred, predlog
za privremenu meru u Austriji mora uvek da se
zasniva na sustinskom zahtevu da se obezbedi
privremenom merom. U nasem slucaju to je
zahtev protiv korisnika da obustavi podnosenje
poziva da se plati po bankarskoj garanciji, ili je
to zahtev protiv banke da obustavi plac¢anje po
osnovu garancije.

Izvrsnost presuda u zemljama koje nisu clanice EU ili ¢lanice Luganske konvencije predstavlja takvu opasnost.
Jud/Spitzy, 411; Konecny, Grundlagen der einstweiligen Verfugung gegen den Missbrauch von Bankgarantien, OBA 1989,

755, 780, 784, 785. neposredna opasnost prema (paragraf) 381 (2) EA prihvacena je kod sudova u slu¢aju da nalogodavac

odlazi u stecaj u slucaju da se plati po garanciji, dok glediste podnosioca zahteva da moze otici u stecaj ili da bi ga placanje

po garanciji dovelo u tesku situaciju Sto se tice dokaza nije (Schumaher, 331).
12 BGH 17.10.1996, NJW 1997, 255; BGH 21.04.1988, NJW 1988, 2610.

13 Koziol, 3/43

4 Jud/Spitzy. 407. Schuhmaher, Sperre der Bankgarrantie durch einstweilige Vrfugung. RAW 1986, 329, 331 [u daljem tekstu

Schuhmacher].

Spitzy, 413.
16 Koziol, 3/144

Konecny, Grundlagen der einstweiligen Verfugung gegen den Missbrauch von Bankgaratien, OBA, 1989, 755, 785, Jud/
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b. Claims against the guaranteeing bank

27. The account party may also seek legal
remedies against the guaranteeing bank. It may
do so in addition to or instead of going against the
beneficiary.

28. Itis undisputed in Austria that the account
party has also a claim against the guaranteeing bank.
This claim derives from the contractual relationship
between the account party and the guaranteeing
bank.

29. In case of an abusive calling of a bank
guarantee, the bank is not obliged to honour the
guarantee. It has a limited right to examine the claim
of the beneficiary.!?

30. Even more, the guaranteeing bank owes a
minimum standard of due diligence to the account
party. If the calling of the guarantee is obviously
abusive or if that abuse can be effortlessly proven
by the account party, the bank is not allowed to pay.
The account party has a respective claim against the
guaranteeing bank not to pay. It is this claim which
can be secured by an interim measure.!?

31. Therefore, the liquidity of evidence is
relevant. If the bank only suspects an abusive claim
by the beneficiary, it may choose to deny payment at
its own risk. If, however, the abuse is evident or if the
account party can establish by liquid evidence that
the claim of the beneficiary is abusive, the account
party will have a claim against the guaranteeing bank
to refrain from paying.'4

32. Note that the nature of the claim against
the guarantor is not completely undisputed:

33.  Some argue that the account party cannot
demand the bank to refrain from paying altogether
but only from paying at the expense of the account
party, as the bank could not take recourse against
the account party anyway if it had paid although
the claim was not legitimate.!> Others reject this
approach and argue that, if the bank pays because,
e.g. it errs about the legitimacy of the claim, it could
still take recourse against the account party.'¢

C. The international arena

34. The real problems can be found in an
international environment.

35. Imagine a situation where the account party
is located in Austria but the beneficiary and the

bank, or only one of these, are foreign companies.

a. Jurisdiction

36. Asalready mentioned before, an application
for an interim injunction in Austria must always be
based on a substantive claim to be secured by the
injunction. In our case this is the claim against the
beneficiary to cease and desist from drawing the bank
guarantee, or it is the claim against the bank to desist
from paying out that guarantee.

37. Usually it is the court at the beneficiary’s
or the bank’s seat that has jurisdiction for the
substantive claim.

38. This court has also jurisdiction to issue the
preliminary injunction. Principally, it is therefore the
court competent for the subject-matter which has
also jurisdiction to issue the injunction.

39. Besides that, the application to issue an
injunction can also be raised at certain courts where
the injunction has to be enforced (see s.387 EA).

40. This is where the problem starts: If the
beneficiary or the bank is a foreign company, a claim
to cease and desist can frequently not be brought
before an Austrian court.

41. Also, the injunction will not be enforceable
by Austrian courts.

42. Consequently, Austrian courts will
frequently not have jurisdiction for the issuance of
an interim measure against the foreign beneficiary or

the foreign bank.

b. Cross border enforcement of injunctions

43. Even if they had, this would not necessarily
be the solution to the problem.

44. In many cases, injunctions of Austrian

2 BGH 17.10.1996, NJW 1997, 255; BGH 21.04.1988, NJW 1988, 2610.

13 Koxziol, 3/143.

4 Jud/Spitzy, 407; Schuhmacher, Sperre der Bankgarantie durch einstweilige Verfiigung, RAW 1986, 329, 331 [hereinafter Schuhmacher].
15 Konecny, Grundlagen der einstweiligen Verfiigung gegen den MiBbrauch von Bankgarantien, OBA 1989, 755, 785; Jud/Spitzy, 413.

16 Koxziol , 3/144.



37. Obicno je sud u sedistu korisnika ili
banke nadlezan za osnovani zahtev.

38. Ovaj sud je takode nadlezan da izda
privremenu meru. U principu, to je stvarno
nadlezan sud po materiji koji je takode nadlezan
da izda privremenu meru.

39. Pored toga, predlog za izdavanje
privremene mere moze takode da se podnese
nekim sudovima kod kojih se privremena mera
izvrsava (videti s. 387 EA).

40. Ovde nastaje problem. Ako su korisnik
ili banka strane kompanije, zahtev za obustavu
¢esto ne moZe da dode na austrijski sud.

41. Takode, privremena mera ne moZe biti
izvr$na pred austrijskim sudovima.

42. Otuda, austrijski sudovi ¢esto nece biti
nadlezni za izdavanje privremene mere protiv
stranog korisnika ili strane banke.

b. Prekogranicno izvrSenje privremenih
mera

43. Cak i kad bi bili, to ne bi nuZno bilo
reSenje problema.

44. U mnogim slucajevima, privremene
mere u austrijskim sudovima nece biti priznate
iizvrsne u inostranstvu.

45. Situacija je relativno jednostavna kada
strane imaju sediSte unutar granica Evropske
Unije. U tom slucaju, primenjuju se Briselska
pravila (Brussels Regulation).

46. Luganska konvencija prosiruje ove
principe dalje i takode ukljucuje drzave kao
$to je na primer Norveska.

47. Tamo gde se ovi propisi primenjuju,
prekograni¢ne privremene mere se priznaju
i izvrSavaju pod uslovom da nisu izdate ex
parte. Drugim recima, obe strane moraju da
se Cuju pre nego Sto se izda privremena mera.
Ex parte privremene mere se ne priznaju niti se
izvrsavaju.

48. Za sve prekticne svrhe, ovo znaci da
zahtev za privremenu meru mora da bude
urucen drugoj strani i druga strana mora da ima
priliku da odgovori i iznese svoje argumente u
razumnom roku.

S obzirom na to da ovo mora da se
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izvede preko granice, moZete zamisliti da to
nije izvodljivo tokom nekoliko dana ili ¢ak
nedelja.

49. Otuda, kada je vreme od znacaja, ovo
nije reSenje.

50. Nalogodavac ¢e zato morati da trazi
pravne lekove u jurisdikcijama korisnika i
banke.

51. Ovo ne izgleda toliko loSe. Moze
postati gore ako su korisnik i banka locirani u
razli¢itim drzavama. U tom slucaju, morace da
se obrati sudovima razli¢itih drzava.

c. Primena zakona

52. U ovom drugom slucaju, nalogodavac
ne samo da ¢e morati da se obrati sudovima
razli¢itih drzava, vel¢ ce razli¢iti sudovi
primeniti razlicita prava.

53. Tako, odnos izmedu nalogodavca i
banke moze da budu regulisan zakonima jedne
drzave a odnos izmedu nalogodavca i korisnika
zakonima druge drzave.

54. Ovo moze da bude pogubno za jednu
od strana. Takode, to otvara pitanja izbora
suda.

55. Gde su onda resenja za ove probleme?

D. Resenja

56. Moguca reSenja su dvostruka. Mogu
se naci u zakonu ali mogu cesc¢e da se nadu u
odgovarajuéem pisanju sprorazuma izmedu
strana.

a. Zakonodavstvo

57. Sto se ti¢e zakonodavstva, od znacaja
je UNCITRALOVA Konvencija 0o nezavisnim
garancijama i stend-by akreditivima.!”

58. Clan 19. predvida izuzetke od obaveze
garanta da plati. Prema tome, banka garant
moze da obustavi placanje ako je ocigledno i
jasno da:

(a) neki dokument nije pravi ili je
falsifikovan;

(b) nijedno placanje nije dospelo na
osnovu tvrdnje u zahtevu i dokumenata koji to

Obratite paznju na to da je ovu Konvenciju ratifikovalo tek nekoliko zemalja do sada, ukljucujuci Belorusiju, Ekvador, El

Salvador, Gabon, Kuvaijt, Liberiju, Panamu i Tunis. Na snazi je od 1. januara 2000. godine. SAD su potpisale ali jos nisu

ratifikovale Konvenciju.
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courts will not be recognized
and enforced abroad.

45. The situation is
relatively simple as long as the
parties have their seats within
the borders of the European
Union. In that case, the
Brussels Regulation applies.

46. The

Convention stretches these

Lugano

principles a bit further and
includes also States such as,
for example, Norway.

47. Where these
regulations  apply,  cross
border interim injunctions
are recognized and enforced as long as they are not
issued ex parte. In other words, both parties must
have been heard before the injunction will be issued.
Ex parte injunctions will neither be recognized nor
enforced.

48. For all practical purposes, this means that
the application for the injunction will have to be
served on the other party and the other party will
have to have a chance to respond and to bring
its arguments within a reasonable period of time.
Since all this has to be done across borders, you can
imagine that it cannot be handled within a few days
or even weeks.

49. Consequently, where time is of the essence,
this is not a solution.

50. The account party will therefore be forced
to seek legal remedies in the jurisdictions of the
beneficiary and bank.

51. This seems not that bad. It can get even
worse though if the beneficiary and the bank are
located in different States. In that case, the courts
of different states will have to be addressed.

c. Applicable law

52. In the latter case, not only will the account
party have to act before courts of different states,
different courts may apply different laws.

53. Thus, the relationship between the account
party and the bank may be governed by the laws of
one State, and the relationship between the account

Wien, National library

party and the beneficiary may be governed by the
laws of another State.

54. This may be detrimental to any of the
parties. Also, it certainly raises questions of forum
shopping.

55. So where are the solutions to all these

problems?
D. Solutions

56. The possible solutions are twofold. They
can be found in legislation but more often they can
be found in the proper drafting of the agreement

between the parties.

a. Legislation

57. As far as the legislation is concerned,
the UNCITRAL Convention on Independent
Guarantees and Stand-by Letters of Credit is of
particular interest.!?

58. Its Art. 19 provides exceptions to the
guarantor’s payment obligation. Accordingly, the
guaranteeing bank may withhold payment if it is
manifest and clear that:

(a)  Any document is not genuine or has been
falsified;

(b) No payment is due on the basis asserted in
the demand and the supporting documents; or

(c) Judging by the type and purpose of the
undertaking, the demand has no conceivable basis,

59. Art. 19 (2) seeks to further define the

17" Note however that this Convention has only been ratified by a few States yet, including Belarus, Ecuador, El Salvador, Gabon, Kuwait,

Liberia, Panama and Tunisia. It has been in force since 1 January 2000; the U.S. has signed but not yet ratified the Convention.



potvrduju;

(c) prema vrsti i svrsi obaveze, zahtev
nema razumnu osnovu.

59. U Clanu 19 (2) dalje se definise
neodredena sintagma iz Clana 19 (1) (c), naime
“nema razumnu osnovu”. Data je lista situacija
u kojima placanje moze biti zaustavljeno po
Clanu 19 (1) (c). To su:

(a) neizvesnost ili rizik u odnosu na koji je
obaveza stvorena da se zastiti korisnik nije se
materijalizovao;

(b) osnovna obaveza principala/
nalogodavca proglasena je nevaze¢om na sudu
ili na arbitrazi, ukoliko obaveza ne pokazuje
da takav uslov spada u rizik koji se pokriva
obavezom;

(c) osnovna obaveza je mnesumnjivo
ispunjena na zadovoljstvo korisnika;

(d) ispunjenje osnovne obaveze je jasno
spreceno voljnim krsenjem korisnika;

(e) u slucaju zahteva po kontra-garanciji,
korisnik kontra-garancije je platio u rdavoj veri
kao garant/izdavalac obaveze na koju se odnosi
kontra-garancija.

60. Ipak, Clan 19. daje veliki prostor
sudovima da pronadu nefer poziv za placanje.

61. Clan 20 predvida moguénost da se
izdaju privremene mere. Po ovoj odredbi,
sudovi mogu da izdaju privremenu meru
ili “sa ciljem da korisnik ne primi placanje,
ukljucujuci nalog da garant/izdavalac zadrZi iznos
obaveze” ili “sa ciljem da sredstva obaveze placena
korisniku budu blokirana, uzimajuéi u obzir da li
bi u nedostatku takvog naloga principal/podnosilac
zahteva pretrpeo ozbiljnu Stetu”. 1zdavanje takvih
mera zahteva “visoku verovatnocu” da jedna od

okolnosti iz Clana 19 (1) bude ispunjena i da
postoji “odmah raspoloZiv jak dokaz” o tome.

62. Clan 20 odrazava principe nacionalnih
sitema datih napred, naime visoka verovatnoca
da korisnik ima zahtev i da ga moze dokazati
odmah raspolozivim jakim dokazom. Ova
odredba, medutim, koristi nejasne termine, kao
Sto su “visoka verovatnoca” i “jak dokaz”. Zato
je na nacionalnim sudovima da ove pojmove
definiSu na precizniji nacin, sto ne doprinosi
prvobitnoj ideji unificiranja prava u ovoj oblasti
na medunarodnom planu.

b. Ugovor

63. Ima medutim takode mnogo onog sto
strane mogu da ucine. Narocito, one mogu da
ukljuce u ugovor klauzule o izboru zakona kao
i klauzule o reSavanju sporova.

64. Ako tako postupe, vazno je da te
klauzule idu zajedno jedna sa drugom. Idealno,
klauzula o resavanju sporova u ugovoru
izmedu nalogodavca i banke odgovara klauzuli
u ugovoru izmedu nalogodaca i korisnika.

65. Verovatno jos vaznije, klauzule o
izboru zakona treba da se odnose na primenu
istog zakona.

66. Ne mogu se svi problemi resavati
na ovaj nacin. Ali bi¢e mnogo lakse ako isti
sud ili tribunal arbitraZe imaju nadleZznost
za zahteve protiv korisnika i protiv banke.
Takode je korisno ako se, u sto vecoj mogucoj
meri, primenjuje isti domaci zakon na odnose
izmedu razlicitih strana.

Skracenice

1. Ob - deo broja dosijea. Bez samostalnog
znacenja.

2. OLG - Oberlandesgericht - Visi sud.

3. BGH - Bundesgerichtshof - Vrhovni
sud Nemacke.

4. BGHZ - naziv zbirke odluka Vrhovnog
suda Nemacke.

5. EA - Exekutionsordnung - Zakon o
izvrSnom postupku.

6. RAW - Recht der Wirtschaft - Sluzbeni
list Austrije.
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indeterminate phrase contained in Art. 19 (1)(c),
namely “no conceivable basis”. It contains an
enumerative list of situations in which payment
could be withheld under Art. 19 (1) (c). These are

(a) The contingency or risk against which the
undertaking was designed to secure the beneficiary
has undoubtedly not materialized,;

(b) The underlying obligation of the principal/
applicant has been declared invalid by a court or
arbitral tribunal, unless the undertaking indicates
that such contingency falls within the risk to be
covered by the undertaking;

(c) The underlying obligation has undoubtedly
been fulfilled to the satisfaction of the beneficiary;

(d) Fulfilment of the underlying obligation has
clearly been prevented by wilful misconduct of the
beneficiary;

(e) In the case of a demand under a counter-
guarantee, the beneficiary of the counter-guarantee
has made payment in bad faith as guarantor/issuer
of the undertaking to which the counter-guarantee
relates.

60. Still, Art. 19 leaves a large leeway to courts
to find unfair calling.

61. Art. 20 provides for the possibility to issue
provisional measures. Under this provision, courts
may issue an interim measure either “to the effect that
the beneficiary does not receive payment, including an
order that the guarantor/issuer hold the amount of the
undertaking” or “to the effect that the proceeds of the
undertaking paid to the beneficiary are blocked, taking
into account whether in the absence of such an order
the principal/applicant would be likely to suffer serious

Abbreviations

1. Ob - part of the file number. It has no
meaning of its own.

2. OLG - Oberlandesgericht - Higher Court.

3. BGH - Bundesgerichtshof - German
Supreme Court.

4. BGHZ - title of collection of the decisions
of the German Supreme Court.

5. EA - Exekutionsordnung - Enforcement
Act.

6. RdW - Recht der Wirtschaft - Austrian
Legal Journal.

harm”. The issue of such measures requires “high
probability” that one of the circumstances of Art.
19 (1) is fulfilled and there is “immediately available
strong evidence” for this.

62. Art. 20 reflects the principles of the national
systems examined above, namely high probability
that the beneficiary has a claim and can support
this with immediately available strong evidence.
This provision, however, uses rather vague terms,
such as “high probability” and “strong evidence”.
It will therefore be for the national courts to define
these terms more precisely, which does not aid the
original idea of unifying the law in this area on an

international surface.

b. Contract

63. There is however also a lot which the
parties can do. In particular, the may include choice
of law clauses as well as dispute resolution clauses in
their contracts.

64. If they do so, it is important that these
clauses go hand in hand with each other. Ideally,
the dispute resolution clause in the contract between
the account party and the bank corresponds to the
clause in the contract between the account party and
the beneficiary.

65. Probably even more importantly, the choice
of law clauses should refer to the same applicable
law.

66. Not all problems can be resolved that way.
But it will be much easier if the same court or arbitral
tribunal has jurisdiction for claims against both the
beneficiary as well as the bank. And it will also
be advantageous if, as much as possible, the same
domestic law applies for the relationships between
the different parties.



